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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Subsequent section
references are to the Internal Revenue Code in effect for 2001.
Rul e references are to the Tax Court Rules of Practice and
Procedure. The decision to be entered is not revi ewabl e by any

ot her court, and this opinion should not be cited as authority.
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Respondent determ ned a deficiency of $5,807 in petitioners’
2001 Federal inconme tax and a $1, 161 section 6662(a) accuracy-
rel ated penalty. After concessions by respondent, the follow ng
i ssues remain for consideration: (1) \Wether any portion of the
Social Security disability benefits received by Victor E. Biyo
during 2001 is includable in petitioners’ incone for that year;
and (2) whether the interest incone reported on petitioners’ 2001
joint Federal incone tax return is understated.

Backgr ound

Sone of the facts have been stipulated and are so found.

At the tinme the petition was filed in this case, petitioners
resided in Seattle, Washington. References to petitioner are to
Victor E. Biyo.

Petitioners are, and were during all relevant periods,
married to each other. During the taxable year in issue,
petitioner was unenpl oyed, and Anor Biyo was sel f-enployed as a
real estate sal esperson

During 1998, petitioner nade a claimfor Social Security
disability benefits. Utimtely, he was deened eligible for and
awar ded Soci al Security disability benefits in 2001. During that
year he received Social Security disability benefits totaling

$43,494 (the benefits). Although paid in a lunp sumin 2001,
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the benefits are attributable to 1998, 1999, 2000, and 2001. The
benefits include reinbursed attorney’s fees of $4, 000.

Petitioner received a Form SSA-1099, Social Security Benefit
Statenment, for 2001. |In box 5 of that form “Net Benefits” of
$43,494 are reported. The Form SSA-1099 stated, in pertinent
part, that “Part of your Social Security benefits shown in box 5
may be taxable incone.”

In addition to other income, petitioners earned $293 of
i nterest incone during 2001.

On August 15, 2002, petitioners filed a joint 2001 Federal
incone tax return that was prepared by one or both of them
On that return petitioners reported adjusted gross incone of
$53, 497, which amount includes all but $87 of the interest income
t hey earned during 2001, but does not include any portion of the
benefits.

In the notice of deficiency, respondent determ ned that
$30, 585 of the benefits is includable in petitioners’ 2001
i ncome. Respondent further determ ned that petitioners failed to
i nclude $87 of interest incone on their 2001 return.  her
adjustnments nmade in the notice of deficiency are not in dispute.
Di scussi on

Section 61(a) provides that, except as otherw se provi ded by

| aw, gross incone includes all inconme from whatever source
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derived. Relevant for our purposes, section 86(a) provides that
if the taxpayer’s nodified adjusted gross incone! plus one-half
of the Social Security benefits received by the taxpayer exceeds
t he adj usted base anount, then gross incone includes the |esser
of: (1) The sumof (a) 85 percent of such excess, plus (b) the
| esser of (i) one-half of the Social Security benefits received
during the year or (ii) one-half of the difference between the
adj ust ed base anmount and the base anount of the taxpayer; or (2)
85 percent of the Social Security benefits received during the
taxable year.? See sec. 86(a)(2). Wth respect to nmarried

t axpayers who file a joint return for 2001, the base anount and
t he adj usted base amobunt are $32, 000 and $44, 000, respectively.
Sec. 86(c)(1)(B) and (2)(B). 1In the absence of a section 86(e)

el ection,® Social Security benefits are included in the

! In this case, petitioners’ nodified adjusted gross incone
equal s their adjusted gross incone. See sec. 86(b)(2).

2 Prior to 1984, certain disability benefits were
excl udabl e froman enpl oyee’s gross incone under sec. 105.
However, this section was repeal ed, and “since 1984 Soci al
Security disability benefits have been treated in the sane manner
as other Social Security benefits.” Mki v. Comm ssioner, T.C
Mermo. 1996- 209.

3 In the case of a |lunp-sum paynment of Social Security
benefits, sec. 86(e) provides for an election that limts the
portion of the | unp-sum paynent otherw se includable in the
recipient’s incone. Petitioners nmade no such election in this
case.
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recipient’s gross incone in the year in which the benefits are
received. Sec. 86(a)(1).

Petitioners do not dispute the manner in which respondent
cal cul ated the portion of the benefits includable in their 2001
incone. Instead, they argue: (1) The benefits sinply are not
taxable; and (2) to the extent that the benefits nust be included
in their income, they should be relieved of any tax liability
upon the ground of financial hardship.

Petitioners’ first argunent is contrary to section 86 and
must be rejected. As to petitioners’ second argunent, we note
that the statute does not provide an exception to inclusion based
upon the financial hardship or status of the taxpayer. W do not
have the authority to disregard the express provisions of a
statute enacted by Congress even if the result in a particular

case may seem harsh. See, e.g., Everage v. Conm ssioner, T.C

Meno. 1997-373.

Taking into account petitioners’ 2001 filing status, their
2001 nodi fied adjusted gross incone, and the anount of the
benefits, we find that a portion of petitioner’s Social Security
disability benefits is includable in petitioners’ 2001 incone.

See sec. 86(a), (c). Accordingly, we sustain respondent’s
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determ nation that petitioners include a portion of the Soci al
Security disability benefits in their 2001 gross incone.*

Finally, respondent determ ned that petitioners failed to
report $87 of interest income. The interest incone reported on
petitioners’ 2001 return is understated by $87. Al though
petitioners have not expressly conceded the point, nothing in the
record suggests that respondent’s adjustnent increasing
petitioners’ income by that anobunt is in any way erroneous.
Accordingly, we sustain respondent’s determ nation with respect
to petitioners’ 2001 underreported interest incone.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

4 According to the notice of deficiency, $30,585 of the
benefits must be included in petitioners’ 2001 incone. W are
unabl e to duplicate the calculation that results in that anount,
as our calculation results in a larger nunber. The manner in
whi ch respondent treated the $4, 000 rei nbursenent for attorney’s
fees, which is unclear fromthe record, no doubt has sonmething to
do with the discrepancy.



